it

Via Certified Mailing -
Return Receipt Requested

October 22, 2015

Gina McCarthy, Administrator

U.S. Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

Jared Blumenfeld, Regional Administrator

U.S. Environmental Protection Agency, Re_.on 9
75 Hawthorne St.

San Francisco, CA 94105

Richard Norwood

Citizen Suit Coordinator

U.S. Department of Justice

Environment and Natural Resource Divisior
Law and Policy Section

P.O. Box 7415

Ben Franklin Station

Washington, DC 20044-7415

David Gibson, Executive Officer

Regional Water Quality Control Board, San ™iego Region
2375 Northside Drive, Suite 100

San Diego, CA 92108-2700

Re:  California River Watch v. City fLaguna Beach
USDC Case No: 8:14-cv-0165 DOC-JICG
Submission of Consent Decree > Agency Review

Dear Administrator McCarthy, Administrator] umenfeld and Messrs. Norwood and Gibson:
Attached please find a fully executed 'onsent Decree by the parties to the above-

referenced action. This Consent Decree is he :by being served on the U.S. Department of
Justice, the Environmental Protection Ager..y (EPA) Administrator, and the Regional




October 22, 2.0 15
Page 2

Administrator of EPA Region [X,§ suant §505(c)(3)ofthe fec alC n Water Act, 33
U.S.C. § 1365(c)(3), and the regulations thereunder, 40 C.F.R. § 135.5, for such agencies’
review and comment, where appropriate, within 45 days of service hereof.

A copy of this Consent Decree is also hereby being served upon the California
Regional Water Quality Control Board, San Diego Region (“San Diego Regional Board™),
pursuant to Section [ X of the enclosed Conse... Decree, which provision similarly allows the
San Diego Regional Board a 45-day review period.

Si—-erely,

) -y, —A -
Doun B 7
Jer 7 Bernhaut
At ey for California River Watch
JB:lhm

Enclosure
cc: RUTAN & TUCKER, LLP, Richard 1ontevideo, Counsel for the City of Laguna

Beach
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Jack Silver, ...q. SB# 160575
Ihm28843@sbcglobal.net
Law Office of Jack Silver
Post Office Box 5469

Santa Rosa CA 95402-5469
Tel. _) 528-8175

Fax. (70 ) 528-8675

Jerry Bernhaut, Esq. SB# 206264
1hm28843 sbcgl al.net

Post Ofﬁce Box 5469

Santa Rosa, CA 95402-5469
Tel. 707-595-1852

Fax. 707-528-8675

Attorneys for Plaintiff
CALIFORNIA RIVER WATCH

Philip D. Kohn (State Bar No. 901!
kohn@l utan.com
ichard Montevideo (State Bar No
rmontewdeo(?l utan.com
Emily V. Hester (State Bar No. 29-
ehestel%utan .com
Michael Driscoll (State Bar No. 30
mdriscoll@rutan.com
RUTAN & TUCKER, LLP
611 Anton Boulevald Suite 1400
Costa Mesa, California 92626-193
Telephone: 714-641-5100
Facsimile: 714-546-9035

s for Defendant
F LAGUNA BEACH

UNITED ST
CENTRAL D

Attorne
CITY

CALIFORNIA RIVER WATCH, ¢

8501(0)(3) non-profit, public bene :

orporation,
Plaintiff,

VvS.
CITY OF LAGUNA BEACH,

)

16051)

14)
07)

IRC

Defendant.

TES DISTRICT COURT
TRICT OF CALIFORNIA

Case No. 8:14-cv-01659-DOC-JICG

Hon. David O. Carter
Courtroom 9D

CONSENT DECREE

Date Action Filed: October 14, 2014
Trial Date: June 21, 2016

227/053733-0636
8925399.1 al0/06/15

Case No. 8:14-cv-01659
CONSENT DECREE
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WHEREAS, California Rive
§ 501(c)(3) nonprofit, public benef
State of California, dedicated to pr«
and groundwater including all rivel
tributaries of California;

WHEREAS, Defendant City
sewer collection system under the {
No. 2006-0003-DWQ, Statewide G
Sanitary Sewer Systems dated May
Permit”). For purposes of this Con
include all sanitary sewer lines, ma
equipment related thereto, operated
stations, and associated piping, equ
operated by the South Orange Coui
City or otherwise, that are used to t
sewage waste generated from withi
including but not limited to, any po
operated by the South Coast Water

WHEREAS, the City also of
(“MS4”) which drains both rain wa
urban runoff. Prior to April 1, 201:
under the Clean Water Act pursuan
Elimination Systems (“NPDES”) p
Quality Control Board, San Diego
0002, NPDES No. CAS0108740 (*
City’s MS4 discharges have been p
2013 MS4 NPDES Permit issued b

227/053733-0636
8925399.1 a10/06/15

\LS

“River Watch” or “CRW?”) is an IRC
tion organized under the laws of the
ince, and help restore the surface waters

streams, wetlands, vernal pools and

a Beach (“City”) operates a sanitary
alifornia general permit known as Order
aste Discharge Requirements for

as amended in 2013 (“State Discharge
ee, the term “Sanitary System” shall
ations, and associated piping and

ity, as well as all lines, mains, lift

\d treatment facilities owned and/or
water Authority (“SOCWA?”), in the
convey, treat or otherwise process any
sdictional boundaries of the City,

1e City’s sewer collection system
“SCWD”);

aunicipal separate storm sewer system
y weather flows, i.e., storm water and
’s MS4 discharges were permitted

9 MS4 National Pollutant Discharge
ed by the California Regional Water
Regional Board”), Order No. R9-2009-
4 Permit”). Since April 1, 2015, the
inder the Clean Water Act pursuant to a

1l Board, R9-2015-0001, NPDES No.

Case No. 8:14-cv-01659
CONSENT DECREE
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CAS0109266, as amended effective

WHEREAS, SCWD is a pub
the City (Water, Recycled Water, a
1999), operates that portion of the (
lines, mains, lift stations, and assoc
generally located in the southern m
Operated System”);

WHEREAS, on or about Jun
Notice of Violations and Intent to I
violations of the CWA, purportedly
City Sanitary System, and by vario

WHEREAS, on October 14,
the United States District Court for
CV-01659, alleging violations of tt
(“Complaint”). In its Complaint, C
alleges the City committed 1825 vi
“exfiltration” of sewage from the C
CWA as a result of SSOs from the

WHEREAS, on March 20, 2
to Dismiss the Complaint, and disn
its claim that sewage “exfiltrated” :
had failed to put forth any facts to :
“exfiltration” violations had occurt
Accordingly, the only violations re
assertion that the City has discharg
an NPDES permit and that these vi

WHEREAS on or about Api

Notice of Violations and Intent to ]

\pril 1,2015 (“2015 MS4 Permit”);

: agency which, pursuant to an agreement with
- Sewer Service Agreement dated June 28,

'y’s sewer collection system, inclusive of all
.ed piping and equipment related thereto,

t portion of the City (hereafter, “SCWD

10, 2014, CRW served the City with a 60-Day
z Suit (“First Notice Letter”) alleging various
aused by “exfiltration” of sewage from the
alleged sanitary sewer overflows (“SSOs”);
)14, CRW filed a Complaint against the Ci'ty in
ie Central District of California, Case No. 8:14-
CWA based on the First Notice Letter

W incorporates the First Notice Letter and
ations of the CWA as a result of daily

y’s Sanitary System, and 43 violations of the
nitary System,;

5, the Court granted, in part, the City’s Motion
;sed CRW’s alleged 1825 violations relating to
ym the City’s Sanitary System, finding CRW
pport how, when and where the alleged

l. (Docket #23, March 20, 2015 Decision.)
aining in the Complaint are based on the
.sewage to waters of the United States without
ations are continuing;

10, 2015 CRW served the City with a 60-Day
e Suit (“Second Notice Letter”) alleging

227/053733-0636
8925399.1 al0/06/15

Case No. 8:14-¢cv-01659
-2- CONSENT DECREE
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violations of the 2013 MS4 Permit
System;

WHEREAS on or about July
Notice of Violations and Intent to I
violations of both the 2009 and 201
City’s Sanitary System and SSOs f

WHEREAS, CRW has not y
claims based on the Second or Thir
barring a settlement of its disputes

WHEREAS, the City denies
Compliant and in CRW’s First, Sex

WHEREAS, CRW and the (
significant effort and resources in i
allegations and claims set forth in ¢t
Notice Letters, and now wish to res
purported or actual claims or cause
between CRW and the City, includ
claims and/or causes of action that
to the Complaint and/or the First, &

WHEREAS, the Parties hav
and Order without trial of any issuc
claims alleged against the City in (
Third Notice letters, and to avoid tl
same, this Consent Decree should 1

WHEREAS, this Consent D:
It is not an admission of jurisdictio
Should this Consent Decree fail to

any prior drafts and any statement

ised on alleged SSOs from the City’s Sanitary

, 2015, CRW served the City with a 60-Day

e Suit (“Third Notice Letter”) alleging

MS4 Permits, based on alleged SSOs from the
m the SCWD Operated System;

filed any new or amended complaint to pursue
Notice Letters, but has asserted it would do so,
ith the City;

ich and all of the claims and allegations in the
nd, and Third Notice Letters;

y (collectively, the “Parties”) have expended
restigating, evaluating and litigating the
: Complaint and in the First, Second and Third
lve and settle all disputes, obligations, and
of action, which exist or may exist by and
g without limitation, any disputes, obligations,
ere or could have been asserted in or pursuant
ond or Third Notice Letters;
;onsented to the entry of this Consent Decree
and hereby stipulate that, in order to settle the
W’s Complaint and in the First, Second and
delays and expenses of litigation regarding the
entered;
ree constitutes a settlement of disputed claims.
or the validity of any of CRW’s allegations.
e entered for any reason, this Consent Decree,

other provision contained in this Consent

227/053733-0636
8925399.1 a10/06/15

Case No. 8:14-cv-01659

-3- CONSENT DECREE
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Decree and/or in any prior drafts st | have no legal effect and shall not be used for
any purpose in any subsequent pro :ding in this or any other litigation;
WHEREAS, the Court havir considered the representations of the Parties,
and after opportunity for comment -’ the United States Environmental Protection
Agency, Region IX, and the U.S. I Hartment of Justice pursuant to 33 U.S.C.
§ 1365(c)(3) and 40 C.F.R. § 135.% ), and by the California Regional Water
Quality Control Board, San Diego :gion (“Regional Board”), and having
determined that entry of this Decre s in the public interest,
NOW THEREFORE, befor¢ iking any testimony and without any
adjudication of any fact or law bey d the Court’s March 20, 2015 Decision
(Docket #23), it is hereby ORDER ), ADJUDGED and DECREED as follows:

| CO.-3ENT DECREE
1. The above recitals are hereb: ncorporated into and shall become a part of this
Consent Decree.
L JU-{SDICTION/VENUE
2. For purposes of the entry of - is Consent Decree only, the Parties have agreed

that this Court has jurisdiction over roth the subject matter and the Parties in this
action, pursuant to CWAS§ 505,33 .S.C. § 1365.
3. Venue is proper in this Centi  District of California pursuant to
CWA$§ 505(c)(1),33 U.S.C. § 136! :)(1), because this Court is the judicial district .
in which the City is located.

II. APPLICABI..ITY AND BINDING EFFECT
4.  This Consent Decree shall aj ly to and be binding upon CRW and all of its

members, both voting and non-voti 2, acting by and through its Board of Directors
or under its direction and/or contro and the City, acting by and through the City
Council, and both CRW’s and the ¢ ty’s officers, employees, contractors,
subcontractors, consultants, agents epresentatives, assigns and volunteers when

acting by and through CRW’s Boa of Directors or under its direction or control, or

Case No. 8:14-cv-01659

227/053733-0636
8925399.1 a10/06/15 -4- CONSENT DECREE
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acting by and through the City Cou: il or under its direction or control. To the
extent that federal law (including fe :ral principles of res judicata and/or collateral
estoppel) allows, this Consent Decr  shall be considered binding upon all persons
and entities who may hereafter file :itizen suit against the City regarding claims
that are the subject of this Consent ] :cree, provided however, that CRW is not
responsible for the actions of any nc -voting members of CRW that may decide to
pursue any unique or potentially dil ring interests said member or members have or
may have in a separate action again the City or SCWD.

III. CON-~<NT DECREE TERM
5.  The “Effective Date” of this © »nsent Decree shall be the date the Consent

Decree has been entered by the Cou  and becomes a final enforceable order and not
subject to any further rights of appe . This Consent Decree shall expire on its own
terms, and be of no further enforce d effect seven and one half (7.5) years after the
Effective Date (hereafter, “Expirati . Date™).

IV. AGREED TERMS FCITY’S REMEDIAL MEASURES

6.  All of the following agreed-t »n remedial measures to be undertaken by the

City under this Consent Decree (he after “Remedial Measures™) are expressly
contingent on: (i) an adequate sewe ‘ee increase being approved by the City’s
Sanitary System rate-payers in 2020 (ii) the City successfully obtaining, either
directly or indirectly (through Sout! Jrange County Wastewater Authority), a $10-
million low-interest loan by the enc fthe City’s current fiscal year (June 30, 2016);
and (iii) the City retaining the abilit to exercise its reasonable discretion to re-direct
the funding required for the Remed | Measures provided herein, to other needed
City programs or projects, if, for ex nple, unforeseen circumstances arise or if the
Regional Board or some other regu :ory agency directs the City to commit and/or
reprioritize funds to address other & »jects of its Sanitary System or MS4 program, or
some other public program or proje . The City shall make a good faith effort to

mitigate the effect any unforeseen « cumstances may have on the City’s ability to

Case No. 8:14-¢cv-01659

227/053733-0636
8925399.1 a10/06/15 -5- CONSENT DECREE




O 0 3 N bW N e

[\ T NS TR NG TR N T N T NG T N T N T e e S Y S S S
N3 N B W e OO0 0NN R LN O

28

Rutan & Tucker, LLP
altorneys al law

implement the aforementioned Ren
conditions, the City shall perform t|

6.1  Videoing: In accordan
Capital Improvement Program (CII
television (CCTV) inspections of a
years. As outlined at the June 2, 2
implement a Pilot Main Line Inspe:
Sewer Lateral Program and will co
area of the City that are believed to
followed by the inspection of other
anticipates commencing the full M.
City’s next fiscal year (i.e., the win

6.2
on the CCTV inspections, the City

Rehabilitation: Also :

sewer lines rated a “4” or a “5” on
Companies Pipeline Assessment ar
if any such lines are discovered to
occur within one and one half (1.5)
a sewer line rated a “4” shall occur
determination.

6.3

will implement improvements/repl

Forest Avenue/Crestv,

system along portions of Forest Ay

6.4  Pilot Private Sewer L

lial Measures. Subject to the foregoing

below specified Remedial Measures:

with the City’s recently adopted 10-year

the City has budgeted for closed circuit

sewer collection lines in the City over five

5 City Council meeting, the City will first

on Program in connection with its Pilot Private
uct CCTV inspections of the main lines in the
wve the most deficient private sewer laterals,
swer lines throughout the City. The City

1 Line Inspection Program halfway through the
- 0f 2016) to assess the condition of the lines.
currently provided for in the City’s CIP, based
11 use funds set aside in the CIP to repair all

: National Association of Sewer Service
Certification Program (PACP) grading system,
ist. All repairs of a sewer line rated a *“5” shall
ears of the rating determination. All repairs of

ithin two and one half (2.5) years of the rating

v: Again in accordance with the CIP, the City
zment of portions of the sewer collection
we and portions of Crestview Drive.

rral Inspection and Repair Program: The City

shall implement the recently-adopt
Repair Program (i.e., requiring the
all private sewer laterals the City ic

updated and recently adopted Prive

Pilot Private Sewer Lateral Inspection and
spection, cleaning, repair, and certification of
itifies as deficient) in accordance with the

Sewer Lateral Ordinance set forth in Laguna

227/053733-0636
8925399.1 al0/06/15

Case No. 8:14-cv-01659
-6~ CONSENT DECREE
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Beach Municipal Code Chapter 17.
owners to inspect and repair private
(i) a sewer spill from a private sewe
remodels (involving work exceedin
bathroom, kitchen; or laundry facili
certain changes in use of the proper
part of the private sewer lateral; (v)
sewer line to which the lateral is att
investigation reveals the private sex

6.5 Private Sewer Lateral

). This Ordinance requires private property
ewer laterals upon one of the following events:
lateral; (ii) certain private property building
$100,000 or involving the installation of

>s increasing the owner’s sewage output); (iii)
served; (iv) the repair or replacement of any
significant repair or replacement of the main
‘hed; and/or (vi) where a City inspection and/or
r lateral is not sufficiently functional.

inancial Incentive Program: The City will

implement its recently approved Pi
private homeowners with repairing
connections (top hats). Under this
a match of City funds for the lesser
defective private sewer lateral/conr
financial incentive program leads t«
program, as determined by the City
program shall be funded with $624
6 years. The funds shall be allocatc
6.6 Audit: The City will c
Resources Control Board and the R
formal audit of the City’s sewer co.
Waste Discharge Requirements for
Order No. 2006-0003, as amended
2014.
7. The City reserves the right, i
to determine (i) which persons shal

contractors, (ii) the scope and techt

: Financial Incentive Program which assists

- replacing their private sewer laterals and/or
ant program, eligible homeowners will receive
f 50% of the cost to repair or replace a

;tion or $1,600 (per property). If the pilot
mplementation of the full financial incentive
1the exercise of its reasonable discretion, the
D0 in total funds as budgeted over the course of
annually on a first come - first serve basis.
itinue to cooperate with the State Water

rional Board in these Boards’ completion of a
ction system under the Statewide General
anitary Sewer Collection Systems, State Board

2013. This formal audit began in the fall of

its sole discretion, and in accordance with law,
yerform any work described herein, including

-al details of, and manner to implement, any

227/053733-0636
8925399.1 a10/06/15

Case No. 8:14-cv-01659
-7- CONSENT DECREE
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such work, subject to review and af
Regional Board, which may, from t
operations of the Sanitary System a
important City projects when it dets
reasonable discretion, provided, ho
mitigate the effect any unforeseen ¢
implement the Remedial Measures
8.  The City shall not be deemec
reason of any event or condition wi
purposes of this Consent Decree, a
arising from causes beyond the rea:
delay or prevents performance. A :
acts of God, acts of war, acts of ter.
events, restraint by court order or p
inaction of federal, state, regional, «
agencies, or other causes beyond tt

V. AGREED TERMS O

‘oval by any regulatory agency, including the
1e to time, exercise jurisdiction over the City’s
I/or MS4; and (iii) to redirect funds to other
nines such is necessary in the exercise of its
>ver, the City shall make a good faith effort to
cumstances may have on the City’s ability to
sted in this Section IV of the Consent Decree.
n default or breach of this Consent Decree by
:h constitutes a force majeure event. For

rce majeure event is defined as any event
nable control of the City or its contractors that
‘ce majeure event includes, without limitation,
rism, fire, explosion, extraordinary weather
lic authority, delays caused by the action or
local permitting authorities and regulatory
City’s reasonable control.

PLAINTIFF’S PUBLIC STATEMENT

9. Within ten (10) days from th

public statement:
California River Watch is pl
resolves all of its claims and
City’s operation of its sanita
municipal storm water colle
and continues to invest signi
collection system and its mu
of the environment and the ¢
Laguna Beach. Laguna Be:

steward of the environment.

Effective Date, CRW shall issue the following

sed to announce a settlement that
ntentions against the City regarding the
sewer collection system and its

on program. Laguna Beach has invested
sant funds into both its sanitary sewer
cipal storm water program for the benefit
stection of water quality throughout

1 is working hard to be an exceptional

tiver Watch supports Laguna Beach’s

227/053733-0636
8925399.1 a10/06/15

Case No. 8:14-cv-01659

~8- CONSENT DECREE
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goals of achieving the highe:

residents and its millions of ¢
CRW shall maintain this statement
Consent Decree until the Expiratio
Date, CRW agrees to maintain this
where it maintains all other docum
location currently would be at: Hor
Statement will be a link at that loca
documents such as notice letters, s¢
of the CRW website change during
agrees to maintain this statement at
maintains all other documents relat

locations of the public statement sh

VL

RELEASE OF CLA-

of water quality for the benefit of its

nual visitors.

1its Website throughout the term of the

Date. For at least 12 months after the Effective

atement at the same location on its Website

ts relating to this lawsuit against the City. That
.> Legal Cases > Resolved Cases. The Public

on just as are all the other referenced

lements and consent orders. Should the design
1e 12 months after the Effective Date CRW

1e same location on its Website where it

g to Resolved Cases. After 12 months, the

] be within CRW's sole discretion.

MS AND COVENANT NOT TO SUE

10.  Effective as of the Effective
directors, voting and non-voting m
Directors or under its discretion an
successors and assigns, and all org;
(collectively, “CRW Related Partie
forever discharges the City, the SC
Council members, SCWD Board n
officers, agents, employees, repres
(collectively, the “Released Parties
action, rights of action, liabilities,
expenses, including attorneys’ fees

fees and costs, and including any ¢

relief, arising out of or in any way

ate, CRW, on behalf of itself, its officers,

1bers acting by and through its Board of

or control, agents, employees, representatives,
izations and entities under the control of CRW
), hereby releases, waives and acquits and

D, and any and all past, present and future City
nbers, and their past, present and future
itatives, volunteers, successors and assigns

, from and against any and all claims, causes of
nages, losses, fines, penalties, fees, costs or
itigation costs and expenses, expert witness

ms for equitable, injunctive or declaratory

lating to any discharge or release, or alleged

227/053733-0636
8925399.1 a10/06/15

Case No. 8:14-cv-01659
CONSENT DECREE
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discharge or release, of pollutants i1
MS4 System, or the SCWD Operatr
the form of vapors, odors, liquids o
pavement, or any groundwater or st
United States,” and whether curren
anticipated or unanticipated, includ
which could have been alleged in th
Notice Letters, and occurring at any
“Claims”). |
11.  The “Claims” released hereir
Federal Water Pollution Control Ac
seq.), the Resource Conservation ai
seq), the Comprehensive Environm
(“CERCLA” - 42 U.S.C. § 9601 et
Account Act (“State Superfund” —
Porter Cologne Act (Cal. Water Co
Waste Control laws (Cal. Health &
Drinking Water and Toxic Enforce
Safety Code § 25249.5 et seq.), any
based on the common laws of nuis:
negligence, and/or any other simila
recovery, whether based on statute
Claims released herein do not inclt
CRW that are personal, unique or p
above including such Claims for bre
damage.

12.

from those it now knows or believe

CRW is aware that it may he

y or from the City's Sanitary System, the City’s
System, whether the discharge or release is in
olids, whether released into the air, soil,

ace water, including into any “waters of the
known or unknown, foreseen or unforeseen,

3 those discharges of pollutants alleged or
Complaint or in the First, Second or Third

ime prior to the Expiration Date (collectively,

re inclusive of any and all Claims under the
‘the “Clean Water Act” —33 U.S.C § 1251 et.
Recovery Act (“RCRA” -42 U.S.C. § 6901 et
tal Response Compensation and Liability Act
2q.), the California Hazardous Substance

I. Health & Safety Code § 25300 et seq.), the

- § 13000 et seq.), the California Hazardous
afety § 25100 et seq.), the California Safe

:nt Act of 1986 (Proposition 65 - Cal. Health &
mendments to the foregoing, and any Claims
se, trespass, waste, ultra-hazardous activity or
»r related-type causes of action or theories of
common law, or based in law or equity. The
s any Claims of any non-voting member of
ntially different from the “Claims” discussed

h of contract, personal injury or property

after discover facts in addition to or different

to be true with respect to the Claims released

227/053733-0636
8925399.1 a10/06/15

Case No. 8:14-¢v-01659
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herein. In furtherance of the intent
herein shall be and remain in effec
unknown Claims, regardless of the
different claim or facts relative the
waiving and releasing any and all 1
under California Civil Code Sectio
any state or federal provision or la
as follows:
A GENERAL RELEASE D
WHICH THE CREDITOR 1
EXIST IN HIS OR HER FA
THE RELEASE WHICH IF
HAVE MATERIALLY AFI
WITH THE DEBTOR.

13.  The releases provided hereir
conditioned upon timely complian
Decree, except the City’s obligatio
this Consent Decree. Failure of thy
Decree shall relieve CRW of all of
14.
Decree, the CRW Related Parties,
CRW?’s direction and/or control, he

In further consideration of t}

not to sue or take any other steps tc
any of the Released Parties, occurr
date CRW executes this Consent L
15.
Date, CRW, on behalf of itself and

From the date of its executi

f this Consent Decree, the release provided

s a full and complete release of all known and
scovery or existence of any additional or

0. CRW acknowledges and agrees it is

hts the CRW Related Parties have or may have
1542, and any other similar or related section of

California Civil Code section 1542 provides

IS NOT EXTEND TO CLAIMS

JES NOT KNOW OR SUSPECT TO
OR AT THE TIME OF EXECUTING
NOWN BY HIM OR HER MUST
CTED HIS OR HER SETTLEMENT

n behalf of the CRW Related Parties are not

by the City of any obligations in this Consent
‘0 make payment to CRW under Section VIII of
“ity to comply with Section VIII of the Consent
; obligations under this Consent Decree.

City’s agreement to enter into this Consent

d each and every one of them, .acting under

by represent, warrant and covenant and agree
ursue or otherwise enforce any Claims against
2 or allegedly occurring before, on or after the
ree, and through the Expiration Date.

of this Consent Decree through the Expiration
1 of the CRW Related Parties, and each and

221/053733-0636
8925399.1 al0/06/15
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every one of them, acting under CR
represents, warrants, covenants and
otherwise actively encourage any C
providing financial or legal assistan
third party; provided, however, that
communicating with regulatory age
member concerns; providing othery
obtained by CRW exclusively throt
information or commenting in conr
similar public comments or particif
from providing information or perfi
a court order, regulatory order or st
16.

Association Model Rules, Rules of

Nothing in the agreement sh:

and Professions Code.
17. This Consent Decree does n¢
any persons not parties to this Cons
18.  Nothing in this Consent Dec
legal or factual position in any actit
this Consent Decree, including any
of res judicata or collateral estoppe
19.

admission on the part of the City o

Neither this Consent Decree

liability for any alleged violation o
law or other federal law regarding :
The City hereby expressly denies a
20.
party beneficiary to this Consent D

The Parties hereto understan

s direction and/or control, hereby further
arees not to actively cause, actively support, or
im or other lawsuit against the City, either by
, personnel time or other assistance to any

1e foregoing shall not prevent CRW from

ies; acquiring public documents; addressing

se available public documents (other than those
h discovery in this action); providing

stion with administrative proceedings and other
ion. Neither shall the foregoing prevent CRW
ming other actions required by law pursuant to
yoena.

be construed to violate either American Bar

e California State Bar or California Business

limit or affect the rights of either party as to

it Decree.

¢ shall preclude the City from asserting any
brought by any person or entity not a party to

sfenses it has or may have under the doctrines

)r the action taken hereunder shall constitute an
ability for any Claims, and in particular, of

he Clean Water Act or applicable California

y matter referenced in this Consent Decree.

» and all such liability.

and agree that the SCWD is an intended third
ree, and shall have the right, but not the

227/053733-0636
8925399.1 a10/06/15

Case No. 8:14-cv-01659

-12- CONSENT DECREE




O 00 N N AW

N (] o N t Y] (] [\ ] [ [ [ —_— [ —t [ —_— —_— —_—
~N N L B N = OO 0 NN AW N =

28

Rufan & Tucker, LLP
attorneys al faw

obligation, to enforce its terms invc
Not to Sue by CRW, as such terms
19 above). Any action taken by S(
Consent Decree shall be through an

not through the provisions set forth
VII. BREACH OF CONSEN’

ing the release of Claims and the Covenant
late to SCWD (set forth in paragraphs 10 thru
/D to interpret or enforce such terms of the
stion to intervene in this Court directly, and
paragraph 21 below.

DECREE AND DISPUTE RESOLUTION

21.  Any disputes between CRW
any alleged interpretation or breack
excluding the City’s obligation to n
Consent Decree, shall be subject to
Failure to satisfy the payment cond
breach of this Consent Decree and -

Consent Decree.

21.1 Good Faith Negotiatic

resolve informally any Dispute. If
are unsuccessful, the Party assertin
alleged Dispute and that Party’s int
this Section. Written notice shall i1
giving rise to the Dispute, includin;
alleged to have been breached and
must be within the legal power of t
written notice of Dispute shall resp
receiving the written notice of Disy
specific performance and the notic
request for relief by providing suct
be taken regarding the Dispute and
pursuing a claim to obtain monetar

21.2 Mediation. Ifthe Part

d the City (collectively, “Parties”) concerning
f this Consent Decree (hereafter, “Dispute”),
<e timely payment under Section VIII of this
e following dispute resolution procedures.

on set forth in Section VIII is a substantial

ieves CRW of its obligations under this

. The Partics shall make good faith efforts to
formal efforts to resolve the alleged Dispute

he Dispute shall provide written notice of the

t to initiate the dispute resolution procedure of
ude a recitation of all facts and circumstances
he particular provisions of the Consent Decree
> specific relief requested. The relief requested
party to redress. The party receiving the |
d in writing within forty-five (45) days of

e. Ifthe breach can be fully addressed by
party fully complies with the noticing party’s
secific performance, then no further action can
€ noticing party shall have no basis for further
elief.

s have made a good faith effort to comply with

227/053733-0636
8925399.1 a10/06/15
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Section 21.1 above and the Dispute
(45) days after such notice is given
before a mutually agreeable neutral
Mediation Panel or before a mediat
may request that the Court select a
The Parties shall each bear their ow
connection with such mediation. I
fully addressed through specific pe
with the specific performance agrex
can be taken regarding the Dispute
further pursuing a claim to obtain n

21.3 Arbitration. If, and o
Parties pursuant to the above mech
binding arbitration before a mutual
request that the Presiding Judge of
arbitrator if the Parties cannot reacl
takes place, the Parties agree that n
limited to one (1) brief of no longe
submitted no later than fourteen (1¢
The arbitration hearing is limited tc
having no more than one (1) day to
determination of the arbitrator shal
days following the conclusion of tk
written statement of decision descr
the determinations. With the excey
the arbitration, the arbitrator shall t
and award payment to that entity fc

connection with obtaining the decis

; not resolved by the Parties within forty-five
uch Dispute shall be submitted to mediation
1ediator from the Central District Court’s
“otherwise agreed to by the Parties. Any Party
ediator if the Parties cannot reach agreement.
costs and attorney’s fees incurred in

s a result of mediation the Dispute has been
>rmance and the noticed party fully complies
upon in the mediation, then no further action
1d the noticing party shall have no basis for
netary relief.

y if, the Dispute cannot be resolved by the
isms, such Dispute shall be submitted for
agreeable neutral arbitrator. Any Party may
e Central District of California select an
igreement. In the event binding arbitration
discovery shall be permitted. Briefing will be
han twenty-five (25) pages for each Party,
days before the scheduled arbitration hearing.
. maximum of two (2) days, with each Party
resent its case to the arbitrator. The

¢ binding upon the Parties. Within thirty (30)
arbitration hearing, the arbitrator shall issue a
ing his/her determinations, and the reasons for
on of attorney’s fees incurred in preparation for
empowered to determine a “prevailing party”
any and all fees and costs incurred in

in, the arbitration itself, including time spent by

227/053733-0636
8925399.1 a10/06/15
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the attorneys and any expert at the :
fees and costs incurred in effecting
limited to, the arbitrator’s fees and
incurred in connection with the arb
incurred in the arbitration and there
judgment/determinations. To the e
prevailing party for one or more iss
account in terms of an award for fe
rendered by the arbitrator shall be ¢
21.4 Waiver. By agreeing"
the binding arbitration provision, tt
important rights and protections th:
them if a Dispute between them we
without limitation, the right to a jur
the remedies contained within this
specific performance of the terms ¢
remedies. The Parties specifically
Decree or within the contemplatior
consequential damages due to any

VIII. ATTOF

ditration proceeding, including all reasonablc
e arbitrator’s decision, and including, but not
sts, any expert fees and costs reasonably
ation, and any attorneys’ fees reasonably

ter to effect the arbitrator’s

>nt there are multiple issues with a different
s, the arbitrator may take those facts into

and costs. Judgment upon any determination
ered by the Court.

these dispute resolution provisions, including
Parties understand that they are waiving certain
otherwise may have been available to each of
determined by a judicial action including,
trial, and certain rights of appeal. Other than
nsent Decree including dispute resolution and
this Consent Decree, there are no other
ree that there is no basis within this Consent
f the Parties to support a claim for
rm of breach.
EY’S FEES AND COSTS

22.  Within Thirty (30) days of tl
shall pay CRW the sum of fifty thc
claims by CRW for attorneys’ fees
The City’s check shall be made pa;
Law Office of Jack Silver, P.O. B¢
23.

attorneys’ fees, costs and expenses

Except as stated in subparag

Effective Date of this Consent Decree, the City
sand dollars ($50,000) in full satisfaction of all
1d costs incurred in connection with this action.
ble to California River Watch and mailed to the
5469, Santa Rosa, CA 95402-5469.

ph 21.3 above, each Party shall bear its own

icurred in connection with this action.

227/053733-0636
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IX. NOTICE ™ TYE  )ERAL GOVERNMENT AND THE
CALIFORNIA REGIONAL ¢ LITY CONTROL BOARD, SAN DIEGO

24. The Parties acknowledge an
subject to the requirements of CW
provides that “[n]o consent judgm:
United States is not a party prior t
proposed consent judgment by the
Within five (5) business days follc
CRW shall serve copies upon the !
Regional Administrator of EPA R
EPA”), in accordance with 40 C.F
its review and comment (within fc

X. Gl
25.  All reports, notices or other

under this Consent Decree shall b

addresses:
a. To City of Laguna B
b. To California River \

26. This Consent Decree and it
upon each of the Parties and each

successors, and assignees, as thou

REGION

rree that entry of this Consent Decree is
505(c)(3), 33 U.S.C. § 1365(c)(3), which
shall be entered in an action in which the
days following receipt of a copy of the
orney General and the [EPA] Administrator.”

ig the Parties’ execution of this document,

« Administrator, the Attorney General and the

n IX in San Francisco (collectively, “US

§ 135.5(a), and upon the Regional Board for
five (45) days of its receipt).

:RAL PROVISIONS

tten communications required to be submitted

1t to the respective Parties at the following

i John Pietig
City Manager
505 Forest Avenue
Laguna Beach, CA 92651
Telephone (949) 497-0704
Facsimile (949) 497-0771

ch: Jerry Bernhaut, Esq.
Law Office of Jack Silver
P.O. Box 5469
Santa Rosa, CA 95402-5469
Telephone (707) 528-8175
Facsimile (707) 528-8675

'ms shall inure to the benefit of and be binding
all of their respective predecessors,

hey were parties to this action.

227/053733-0636
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27. Each of the Parties have beer
Decree and all provisions containes
this Consent Decree is based solely
this Consent Decree and not based
expressly stated in this Consent De
acknowledges, in signing this Cons
and entirety of the terms and condr
between them, i.e. Case No. 8:14~
28.

California and the United States an

This Consent Decree is mad

pursuant to these laws.
29.

illegality shall not invalidate the re:

Should any provision of this

this Consent Decree shall be constt
part, and the rights and obligations
accordingly.

30.
contra proferentum does not apply
31
that he or she has the authority to s

The Parties have mutually n

Each signatory of this Conse

persons covered by this Consent D
counterparts with each counterpart
32.

be modified by any prior oral or wi

This Consent Decree contair

understanding. Prior drafts of this
involving the interpretation or enfc
Decree shall not be amended or m¢

Any modification of this Consent I

ully advised by its attorney as to this Consent
vithin it and acknowledges that its signing of
pon the written representations contained in
“any inducement, promise or representation not
se. Additionally, each of the Parties

it Decree, that it constitutes the full, complete,
ns agreed to by them in settling the dispute
01659-DOC-JCG.

nd entered into under the laws of the State of

shall be interpreted, governed and enforced

onsent Decree be held invalid or illegal, such
iinder of this Consent Decree. In that event,
d as if it did not contain the invalid or illegal

“the Parties shall be construed and enforced
stiated this Consent Decree and the doctrine of

Decree signing on behalf of another, warrants
1 on behalf of said person or entity and all

ree. This Consent Decree may be executed in
;ing interpreted as an original.

the entire agreement of the Parties and shall not
‘en agreement, representations or

nsent Decree shall not be used in any action
ement of this Consent Decree. This Consent
fied except by the written order of this Court.

cree by the Parties shall be in writing and

227/053733-0636
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approved by the Court before it wil e deemed effective.
33. This Consent decree shall ex re on the Expiration Date.

XI. RETEN-ION OF JURISDICTION

34, tion to enforce the terms and conditions of this

Consent Decree and to resolve any

This Court shall retain jurisd
sputes arising hereunder until its Expiration
Date. After the Expiration Date, tr  Parties shall have no further obligations or
responsibilities of any kind under t s Consent Decree.

IT IS SO ORDERED.

Dated and entered this day o , 20

Judge David O. Carter

IT IS SO AGREED AND STIPU ATED:

CITY OF LAGUNA BEACH

)15 By:@ \ é/f/{’ /

John Pietig /

4

1

Sl j £

A

5‘»: L s

Dated:

i

City Manager ¢«

PR OO0 €40

\C\iity/eiérly

CALIFORNIA RIVER WATCH

Dated: , J15 By:

Larry Hanson
President

227/053733-0636 Case No. 8:14-cv-01659
. CONSENT DECREE
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approved by the Court before it will
33. This Consent decree shall exj
Xl. RETEN

> deemed effective.
2 on the Expiration Date.

ON OF JURISDICTION

34.  This Court shall retain jurisdi
Consent Decree and to resolve any «
Date. After the Expiration Date, the

responsibilities of any kind under tt

ITISSO ORDERED.

Dated and entered this day of

ITISSO AGREED AND STIPUI

Dated: ,

ATTEST:

City Clerk

Dated: 6:(/% - /j7 ’

on to enforce the terms and conditions of this
putes arising hereunder until its Expiration
'arties shall have no further obligations or

Consent Decree.

, 20

Judge David O. Carter

TED:
CITY OF LAGUNA BEACH
15 By:
John Pietig
City Manager
CALIFORNIA RIVER W@TC}J
/ / /

7o)
/

15 By/ S/ b @t/{ ‘ ‘(//1,;_“
. Larry Harfsghf
President .
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Approved as to form:

LAW OFFICE OF JACK SILVER

.-

M' g 4 f/
By: it lﬁ Yo 4y .0 Dated:

Frry Bertthaut, Esq.
Attorney for Plaintiff
California River Watch

Approved as to form:

RUTAN & TUCKER, LLP

oy QAo = 0 /)

Richard Montevideo, Esq.
Attorney for Defendant
City of Laguna Beach

“ ‘\j

, 2015

,2015
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